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U.S. Customs Service 


Treasury Dectstons 


19 CFR Part 177 
(T.D. 85-166) 


Change of Practice Relating to Tariff Classification of Gloves 
With Nonfunctional, Nondecorative Stitching 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Change of practice; final rule. 


SUMMARY: This document gives notice that Customs is changing 
its current established and uniform practice concerning the tariff 
classification of gloves with nonfunctional, nondecorative “X” stich- 
ing. The merchandise has been classified under the provision for 
ornamented gloves, of textile materials. After reviewing comments 
received in response to the notice proposing this change, Customs 
has determined that such gloves should be classified as either orna- 
mented or nonornamented based on the same criteria that are ap- 
plied to all other textile articles: (1) The “X” stitching on the 
gloves must be decorative in appearance; (2) the primary purpose of 
that stitching must be the ornamental effect the stitching imparts; 
and (3) the decorative appearance of the stitching must be more 
than merely incidental. 

This change will, in some instances, result in higher rates of 
duty being assessed on certain textile gloves. 


EFFECTIVE DATE: This change of practice will be effective as to 
merchandise entered for consumption, or withdrawn from ware- 
house for consumption, on or after January 2, 1986. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Classifi- 
cation and Value Division, U.S. Customs Service, 1301 Constitution 
Avenue, N.W., Washington, D.C. (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to an established and uniform practice, Customs has 
classified gloves with nonfunctional, nondecorative “X”’ stitching as 
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ornamented gloves, of textile materials, in items 704.05-704.34, 
Tariff Schedules of the United States (TSUS; 19 U.S.C. 1202). 

However, as explained in a notice published in the Federal Regis- 
ter on July 17, 1984 (50 FR 28885), it has come to Customs atten- 
tion that certain nonfunctional “X”’ stitching on the back of gloves 
is not readily visible. In order for a feature, such as stitching, enu- 
merated in Headnote 3, Schedule 3, TSUS, to consititute ornamen- 
tation, that feature must increase the eye appeal of the article by 
making it more attractive, and that feature must serve a primarily 
decorative rather than useful function. Stitching which is not read- 
ily visible on an article cannot be said to increase the eye appeal of 
an article or serve a primarily decorative function. 

Accordingly, Customs determined that the established and uni- 
form practice of classifying gloves with nonfunctional, nondecora- 
tive “X” stitching as ornamented, in items 704.05-704.34, TSUS, is 
clearly wrong. It is Customs position that such gloves should be 
classified as either ornamented or not ornamented based on the 
same criteria that are applied to all other textile articles: (1) The 
“X” stitching on the gloves must be decorative in appearance; (2) 
the primary purpose of that stitching must be the ornamental 
effect it imparts; and (3) the decorative appearance of the stitching 
must be more than merely incidental when viewing the gloves as a 
whole. 

Because the change will increase the amount of duties assessed 
on future importations, and is of significant interest to the domes- 
tic industry, in accordance with § 315(d), Tariff Act of 1930, as 
amended (19 U.S.C. 1315(d)), and § 177.10(c\(1), Customs Regulations 
(19 CFR 177.10(cX(1)), the public was given until September 17, 1984, 
to submit comments on the matter before the change was made 
final. 


DISCUSSION OF COMMENTS 


The only two comments received in response to the notice op- 
posed the change. One commenter based his objection on the belief 
that it would effect the quota status of some gloves and allow more 
of them into the U.S. This objection, which is not accurate, is not a 
proper matter for Customs to consider in evaluating the proposal. 

The other commenter raised several relevant arguments that 
should be addressed. 

Comment: Customs Ruling (CR) 072124, dated March 9, 1983, 
which is the ruling that resulted in the proposed change, does not 
give a sufficient basis for determining that stitching on the gloves 
which were the subject of that ruling was not readily visible. 

Response: CR 072124 was an instance where gloves, with stitch- 
ing that was not readily visible, were determined to be nonorna- 
mented for tariff purposes. The case resulted from a difference of 
opinion over the effect of CR 034642, dated July 16, 1974, wherein 
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same color stitching on the back of gloves was determined to make 
the gloves ornamented for tariff purposes. 

Customs believes that whether a feature such as stitching is 
readily visible on an article is a subjective judgment. No further 
description of the gloves involved in CR 072124, absent objective 
criteria with which to judge them, is necessary. Furthermore, if a 
practice of classification is clearly in error, then the basis for that 
practice should not be used to perpetuate that error. 

Comment: The proposed change is vague because there is no iden- 
tification in the proposal of the specific changes in classification 
that will result. 

Response: Customs believes that the Federal Register document 
of July 17, 1984, is sufficiently definite to provide proper notice to 
all concerned as to the proposed change of practice and its results. 

Comment: How can Customs depart from CR 034642, of July 16, 
1974, which is stated in the notice as forming the apparent basis 
for the existing practice, when it is stated that Customs perceives 
no conflict between that ruling and the proposed change of prac- 
tice? 

Response: CR 034462 is not in conflict with the proposed change. 
The practice apparently developed from a misreading or misappli- 
cation of the language in that ruling. 

Comment: X-stitching conforms to the definition of embroidery, 
but even if it is not embroidery, the stitching is nonfunctional, and, 
therefore, included in the exemplars contained in Headnote 3, 
Schedule 3, TSUS, which defines the term “ornamented.” 

Response: The issue in this case is whether or not stitching which 
is not readily visible is decorative. Whether or not the subject 
stitching constitutes embroidery is not an issue. The cases cited in 
the notice clearly support the proposition that in order for a fea- 
ture to constitute ornamentation, that feature must primarily deco- 
rate the article on which it is found. The fact that a feature may be 
nonfunctional, does not, standing alone, result in a finding that the 
feature is decorative. 

Comment: The X-stitching on the commenter’s gloves serve to 
primarily adorn, embellish, and enhance the gloves. 

Response: If the stitching on the gloves is visible and decorates 
the gloves in a commercially meaningful manner, then the change 
will not affect these gloves. This change is applicable only to non- 
functional stitching which does not decorate, embellish, or enhance 
the appearance of the gloves. 

Comment: The decision in Endicott Johnson Corp. v. United 
States, 82 Cust. Ct. 49, C.D. 4787 (1979), aff'd, 67 CCPA 47, C.A.D. 
1242 (1980), is applicable. 

Response: In the appellate court decision, the court specifically 
stated that stitching which imparts no more than an incidental 
decorative effect will not cause an article to be classified as orna- 
mented. The appellate court also specifically adopted the reasoning 
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and finding of the lower court that certain stitching in question 
was not readily visible and did not constitute ornamentation. The 
court found that stitching on the articles in question did not consti- 
tute ornamentation because it was not eye catching, conspicuous, 
or obviously decorative. The change of practice is intended to apply 
the principles of Endicott Johnson to gloves as it is now applied to 
all other articles. 

Comment: Customs should establish articulable standards of or- 
namentation before the proposed change is made final. 

Response: What constitutes ornamentation is a subjective deter- 
mination not readily amenable to definition by specific criteria. 

Comment: Customs is not classifying merchandise with X-stitch- 
ing in a uniform manner. 

Response: The objective of this change is to allow Customs to uni- 
formly classify merchandise with X-stitching. Customs has been ap- 
plying the principles of Endicott Johnson to all merchandise, 
except gloves, for several years. The adoption of this proposal is re- 
quired to achieve uniformity of classification for all merchandise, 
including gloves. 

Comment: The practice of classifying gloves with stitching which 
is barely visible as crnamented is not clearly wrong. 

Response: Customs believes that the principles of Endicott John- 
son require holding that stitching which is not readily visible 
cannot constitute ornamentation. The present practice of classify- 
ing gloves with stitching which is barely visible as ornamented is, 
in view of the court’s language in Endicott Johnson, clearly wrong. 


CHANGE OF PRACTICE 


After careful analysis of the comments and further review of the 
matter, it has been determined that the current established and 
uniform practice of classifying textile gloves with nonfunctional, 
nondecorative “X” stitching as ornamented gloves is clearly wrong. 
It is Customs position that such gloves should be classified as 
either ornamented or not ornamented based on the same criteria 
that are applied to all other textile articles: (1) The “X” stitching 
on the gloves must be decorative in appearance; (2) the primary 
purpose of that stitching must be the ornamental effect it imparts; 
and (3) the decorative appearance of the stitching must be more 
than merely incidental. 

Use of these criteria will result in gloves being classified as 
either ornamented, in items 704.05-704.34 TSUS, or not ornament- 
ed, in items 704.40-704.95, TSUS. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
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Customs Service. However, personnel from other Customs offices 
participated in its development. 
A.tFrep R. De ANGELUS, 
Acting Commissioner of Customs. 


Approved: September 12, 1985. 
EDWARD T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 3, 1985 (50 FR 40364)] 


19 CFR Parts 113, 141, and 172 
(T.D. 85-167) 
Customs Regulations Amendments Relating to Time Allowed To 
Submit Missing Documents 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: Customs is amending its regulations relating to the 
time period allowed to submit missing documents required at the 
time that entry or entry summary documents are filed in connec- 
tion with the importation of merchandise. The current 6 months al- 


lowed is being changed to 120 days. 

Significant backlogs have occurred as a result of the current ex- 
tended submission period, and Customs has determined that a re- 
duction in the allowable time will aid in reducing the backlog and 
will produce more consistent disposition in entry processing, with- 
out imposing any significant additional burden on importers. 


EFFECTIVE DATE: November 4, 1985. 


FOR FURTHER INFORMATION CONTACT: Herb Geller, Duty 
Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5307). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 484(a), Tariff Act of 1930, as amended by §102 of the 
“Customs Procedural Reform and Simplification Act of 1978” (19 
U.S.C. 1484(a)), provides that entry of imported merchandise shall 
be made by filing the documentation necessary to enable Customs 
to determine whether the merchandise may be released from Cus- 
toms custody. The documentation necessary to classify and ap- 
praise merchandise and to verify statistical information must be 
filed at the time prescribed by regulations, either when entry is 
made, or at any time within 10 working days thereafter. 
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Part 141, Customs Regulations (19 CFR Part 141), provides proce- 
dures for the entry of merchandise and the presentation of the nec- 


essary entry documentation. One of the conditions set forth in 
§ 141.91, Customs Regulations (19 CFR 141.91), which must be met 
by an importer that is unable to provide the required invoice at the 
time the entry or entry summary documentation is filed, is the 
filing of a bond. The bond provides, as a condition of its satisfac- 
tion, for the production of any missing invoices, declarations, certif- 
icates, or other documents required in connection with the entry of 
imported merchandise, in the form and within the time limits re- 
quired by regulations. 

Part 113, Customs Regulations (19 CFR Part 113), sets forth the 
general requirements applicable to Customs bonds. Section 113.42, 
Customs Regulations (19 CFR 113.42), provides that except where 
another period is fixed by law or regulation, a 6-month period from 
the date of the transaction is allowed for the production of a docu- 
ment for which a bond or stipulation is given. The regulation also 
gives the district director of Customs authority to grant an exten- 
sion. Pursuant to §113.43(a), Customs Regulations (19 CFR 
113.43(a)), extensions may be obtained for the production of docu- 
ments mentioned in § 113.42, by filing a written application. Exten- 
sions may be granted for one additional 2-month period. The 6- 
month period for submission of a required invoice is also stated in 
§141.91(d), Customs Regulations (19 CFR 141.91(d)), the provision 
which details the conditions under which an incomplete entry or 
entry summary may be accepted. The invoice must be submitted 
within 6 months after the date of the filing of the entry or entry 
summary. 

Part 172, Customs Regulations (19 CFR Part 172), contains provi- 
sions relating to the giving of notice of liquidated damages incurred 
under the terms of any bond posted with Customs, the filing of pe- 
titions for relief from liquidated damages incurred, and the consid- 
eration of such petitions. Section 172.22(b), Customs Regulations (19 
CFR 172.22(b)), provides conditions under which the bond charge 
for the production of missing invoices may be cancelled by the dis- 
trict director upon payment of $25 as liquidated damages. The 
second of those conditions is the production of the missing docu- 
ment within 6 months after the date the entry or entry summary 
is required to be filed. 

Customs recently completed a national audit of its fines, penal- 
ties and forfeitures process, during which the various time periods 
and extensions permitted by its regulations to provide bonds for, 
and to submit documents not available at the time of entry or 
entry summary filing, were analyzed. One recommendation emerg- 
ing from that audit was to reduce the time permitted for such 
filing from 6 months, to 60 days. 

In order to address the findings of the national audit and to 
gauge public sentiment regarding a shortened submission period, 
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Customs published a notice in the Federal Register on November 
23, 1984 (49 FR 46161), in which it was proposed to reduce the time 
for submission of missing documents to 60 days. 

Even though, as a result of the comments received, the time for 
submission has been modified, as stated in the Federal Register 
notice, Customs continues to believe that given today’s communica- 
tion technology, with electronic transmission of documents, etc., 
shortening the time period would not impose any significant 
burden on the importing community. The current 6-month period 
has been effective for over 100 years (Article 334, Customs Regula- 
tions (1874)), and does not reflect the realities of modern business. 
Perhaps most important, however, is the fact that many of the bond- 
able documents required are needed to substantiate free or re- 
duced-duty entry. The delays currently experienced in processing 
the entry documents and collecting the payment of proper duties 
are not in keeping with sound management and fiscal policies. 

Customs realizes that circumstances arise from time to time 
which might make it impossible to meet a shortened deadline for 
production of documents. Therefore, the discretionary authority 
given to the district director to grant extensions is not being 
amended. 


ANALYSIS OF COMMENTS 


Thirty-two comments were received in response to the November 
23, 1984, Federal Register notice, the general tenor of which were 
negative. 

A number of commenters believe that the reduction in time to 
submit missing documents will create additional expenses for both 
the trade community and Customs. It was stated that there will be 
an increase in, the number of requests for extensions to submit 
documents, penalty situations, requests for mitigation, protests, 
and re-liquidations. 

Most commenters believe that 60 days is unreasonable. While 
electronic transmission of documents is available, its availability is 
severely limited, and mail transit time suffers from uncontrollable 
delays. It is stated that often an importer does not have control 
over a foreign source from which a document is required, and. that 
manufacturer’s affidavits often must be obtained from sources not 
a party to a transaction. It was also stated that many manufactur- 
ers may be involved in a single consignment shipped by a single 
seller or shipper, and that time required to obtain appropriate doc- 
uments in these circumstances can be lengthy. Many delays in ob- 
taining documentation were stated to be beyond the control of an 
importer and not due to lack of adequate communications. Re- 
search time, explanations regarding the need for a particular type 
of documentation, and the availability of personnel were said to 
often cause delays. It was also suggested that delays occur in iden- 
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tifying and contacting the appropriate individual to furnish the re- 
quired documentation. 

Some commenters stated that communications with third world 
countries may be quite difficult, with translations and comprehen- 
sion of specific requirements increasing delays. Further, sophisti- 
cated communication services may not be available. It was also 
pointed out that electronically transmitted documentation is not 
acceptable for certain required information, i.e., country of origin 
declarations for textiles and for visas. (These documents, however, 
are required for entry and may not be treated as missing docu- 
ments which may be supplied later). 

Nearly half of the commenters offered alternative time frames 
for the submission of missing documents. Some commenters pro- 
posed 90 days and others suggested 120 days as being a more rea- 
sonable time frame. One commenter stated the time should be in- 
creased to 9 months. It was also suggested that if the time frame 
for production of a missing document were reduced, extensions by 
a district director should be automatic. Department of Defense 
duty-free certifications were highlighted in the comments as a par- 
ticular document, not within the control of an importer, which 
have been and continue to be processed beyond the 6-month limit, 
and often may take up to a year to obtain. Several commenters re- 
quested that production of this duty-free certificate should be ex- 
empted from any proposed reduction in the time limit. 

One commenter stated that no statistics were shown to demon- 
strate that reducing the time limit for production of missing docu- 
ments would, in fact, result in a savings to the Government. An- 
other suggested that if a reduction in the time limit were made, 
the time should be counted from the date of receipt from Customs 
of a notice to produce a document. Others offered examples of De- 
partment of Transportation and Environmental Protection Agency 
releases for automobiles as often being furnished outside the 6- 
month time frame. (It was not Customs intention to reduce these 
time limits.) If a reduction in the time limit is adopted, one com- 
menter would like it assured that a district director would respond 
to a request for an extension within 5 days of receipt of the re- 
quest. Lastly, one commenter suggested that the MIDOC system (a 
system presently in use at the port of Buffalo, N.Y.) be installed 
nationally, i.e., Customs would request any document it needed for 
processing a transaction and an importer would not automatically 
be required to submit all documents or wait for a waiver if appro- 
priate. This policy has been implemented nationally with the intro- 
duction of the revised Customs Form 7501 (Customs Entry Summa- 
ry Document). 

Generally, the comments received were of a sufficiently compel- 
ling nature for Customs to re-evaluate the plan to reduce the time 
for the submission of missing documents to 60 days. The alterna- 
tive time frames offered by commenters are considered realistic. 
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While 90 days was expressed as an alternative, Customs believes 
that majority of commenters desired a longer period of time. There- 
fore, Customs has determined that a reduction in the missing docu- 
ment submission time should be reduced to 120 days. This time 
frame should be the least disruptive to the trade community and 
still afford benefits in processing entry documents in a more timely 
fashion. Concerning Department of Defense duty-free entry certifi- 
cates, it is Customs belief that the processing time to obtain this 
document can be reasonably anticipated within 120 days given De- 
partment of Defense automation of the process and improvements 
in procedures. However, Customs has established a policy which 
permits an importer to request an extension of liquidation in situa- 
tions where processing delays occur or certifications must be re- 
viewed by Department of Defense contracting officers. 

District directors will retain full authority to grant extensions 
for the production of a missing document. Also, Customs concurs 
that the time for the submission of a missing document should 
commence from the date of the notice requesting such document. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, a regulatory impact 
analysis is not required. 


REGULATORY FLExipiuity AcT 


Pursuant to § 3 of the Regulatory Flexibility Act (Pub. L. 96-353, 
5 U.S.C. 301 et seg.), it is hereby certified that the regulations set 
forth in this document will not have a significant economic impact 
on a substantial number of small entities. Accordingly, it is not 
subject to the regulatory analysis or other requirements of 5 U.S.C. 
603 and 604. 


Lists or SuBJEcTs IN 19 CFR Parts 113, 141, 172 
Customs duties and inspection, Imports. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, Cus- 
toms Headquarters. However, personnel from other Customs offices 
participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Parts 113, 141, and 172, Customs Regulations (19 CFR Parts 113, 
141, and 172), are amended as set forth below: 
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PART 113—CUSTOMS BONDS 


1. The authority citation for Part 113 is revised to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1623, 1624: 

Subpart E also issued under 19 U.S.C. 1484, 1551, 1565. 

2. All other statutory authority cited at the end of various sec- 
tions in Part 113 are removed. 

3. Section 113.42 is revised to read as follows: 


$113.42 Time period for production of documents. 

Except when another period is fixed by law or regulations, any 
document for the production of which a bond or stipulation is given 
shall be delivered within 120 days from the date of notice from 
Customs requesting such document, or within any extension of 
such time which may be granted pursuant to § 113.43(a). If the 
period ends on a Saturday, Sunday, or holiday, delivery on the next 
business day shall be accepted as timely. 

4. Section 113.43(a) is amended by removing the parenthetical 
phrase “(other than an invoice or document which must be pro- 
duced within 2 months, as provided in § 141.61(e) of this chapter).” 
Further, the same sentence is amended by removing the words “6 
months” and inserting, in their place, the words “120 days.” 


PART 141—ENTRY OF MERCHANDISE 


1. The authority citation for Part 141 is revised to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624: 

Subpart B also issued under 19 U.S.C. 1483; 

Subpart F also issued under 19 U.S.C. 1481; 

Subpart G also issued under 19 U.S.C. 1505; 

§ 141.1 also issued under 31 U.S.C. 191, 192; 

§ 141.4 also issued under 19 U.S.C. 1498; 

§ 141.19 also issued under 19 U.S.C. 1485, 1486; 

§ 141.20 also issued under 19 U.S.C. 1485, 1623; 

§ 141.66 also issued under 19 U.S.C. 1490, 1623; 

§ 141.68 also issued under 19 U.S.C. 1315; 

§ 141.69 also issued under 19 U.S.C. 1315; 

§ 141.88 also issued under 19 U.S.C. 1401a(d), 1402(f); 

§ 141.90 also issued under 19 U.S.C. 1487; 

§ 141.112 also issued under 19 U.S.C. 1564; 

§ 141.113 also issued under 19 U.S.C. 1499, 1623. 

2. All other statutory authority cited at the end of various sec- 
tions in Part 141 are removed. 

8. Section 141.91(d) is amended by removing the words “6 
months” and inserting, in their place, the words “120 days.” 
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PART 172—LIQUIDATED DAMAGES 
1. The authority citation for Part 172 is revised to read as fol- 


lows: 
Authority: 19 U.S.C. 66, 1623, 1624. 

2. All other statutory authority cited at the end of various sec- 
tions in Part 172 are removed. 

3. Section 172.22(b) is amended by removing the words “6 
months” and inserting, in their place, the words “120 days.” 

ALFRED R. De ANGELUS, 
Acting Commissioner of Customs. 


Approved: September 12, 1985. 
Epwarp T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 3, 1985 (50 FR 40361)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-97) 


Topp SHIPyARDs CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-12-01754 


OPINION AND ORDER 


[Defendant’s motion for summary judgment granted. Plaintiff's cross-motion for 
summary judgment denied.] 


(Dated September 20, 1985) 


Haight, Gardner, Poor & Havens (James J. Seniner, Jr.) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Judith M. Barzilay, Civil Division, 
United States Department of Justice, for defendant. 

REsTAnl, Judge: This action involves the proper classification of a 
large floating drydock (the Big “T’’) exported from Japan and en- 
tered at the port of Houston, Texas, on February 25, 1982. The 
entry was classified by the United States Customs Service (Cus- 
toms) under item 696.50 of the Tariff Schedules of the United 
States (TSUS) which encompasses “floating docks and parts there- 
of’ and was liquidated and assessed duty at $1,034,411 (4.5% ad va- 
lorem). Plaintiff, Todd Shipyards Corporation, claims the merchan- 
dise is properly classified as a vessel within the meaning of general 
headnote 5(e) of the TSUS (1982) and should therefore enter the 
country free of duty. Plaintiff has met the jurisdictional require- 
ments for relief in this court under 28 U.S.C. §§ 1581(a) and 2631(a) 
(1982). Defendant moves and plaintiff cross-moves for summary 
judgment pursuant to Court of International Trade Rule 56. Both 
parties agree that there are no genuine issues of material fact in 
dispute and that this matter is ripe for decision. 

For purposes of the customs laws, the term “vessel” is defined in 
19 U.S.C. § 1401 (1982), which provides: 


(a) The word “vessel” includes every description of water 
craft or other contrivance used, or capable of being used, as a 
means of transportation in water, but does not include aircraft. 


15 





16 cUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 42, OCTOBER 16, 1985 


This definition is also found at 1 U.S.C. §3 (1982), entitled “ ‘Vessel’ 
as including all means of water transportation,” which is part of 
the rules of construction of the United States Code. Part 6, subpart 
D of schedule 6 of the TSUS (1982), which applies to “Pleasure 
boat; Floating Structure,” mentions the word “vessels.” The head- 
note to that subpart provides: 

1. This subpart does not cover— 


(i) Yachts or pleasure boats provided for in items 696.05-.10 
if in use or intended to be used in trade or commerce, or if 
brought into the United States oy non-residents thereof for 
their own use in pleasure cruising; o 

(ii) Vessels which are not yachts or s aesaail boats (see gener- 
al headnote 5(e)) [emphasis added]. 

General headnote 5(e) provides: 
5. Intangibles. For the purposes of headnote 1—1 
* * * * x 


* * 


(e) vessels which are not “yachts or pleasure boats” within 
the purview of subpart D, 6, of schedule 6, are not articles 
subject to the provisions o: these schedules. 

TSUS, general headnote 5(e) (1982). Therefore, if the Big “T” is a 
vessel it cannot be classified and found dutiable under part 6, sub- 
part D of schedule 6 as a “floating dock.” 

The undisputed facts in this case reveal that: The Big “T” is a 
floating dry dock, measuring 787.5 feet in length and 200.2 feet in 
breadth, with a registered depth of 17.0 feet. As a floating dry dock, 
the primary function of the Big “T” is to raise vessels out of the 
water to allow maintenance and repair of the normally underwater 
portion of the vessel. The Big “T’’ performs this function by being 
partially submerged to permit a vessel to enter it. Once the vessel 
is in place, the Big “T”’ is floated to raise the ship and expose the 
underwater portion of the ship. The Big “T’” was constructed by 
Kawasaki Heavy Industries, Ltd., in Japan, for sale to plaintiff 
Todd Shipyards Corporation. Since it is not self-powered, the Big 
“T”’ was towed from Sakaide, Japan, to Galveston, Texas. On this 
voyage, the Big “T” carried four people, cargo, and lifesaving and 
firefighting equipment. The structure was also equipped with navi- 
gation lights and was protected by marine insurance against 
damage or loss while in transit (the insurance also covered injuries 
to the crew). Since arriving in Texas, the Big “T’” has been used 
exclusively in its ship repair capacity. Plaintiff intends to tow the 
Big “T” between plaintiff's various facilities along the United 
States Gulf and West Coast to perform the ship repair function. In 
the course of such movement, vehicles, equipment, and materials 
for shipyard operations at the destination facility may be trans- 
ported aboard the Big “T.” Plaintiff claims that these activities, 


1 General Headnote 1 provides generally for duties on articles imported into the United States. 
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coupled with the transportation of cargo during the towing of the 
Big “T” from Japan to the United States, justify classification of 
the Big “T”’ as a vessel for tariff purposes. 

Although the definition of the term “vessel” is quite broad, “judi- 
cial precedent has limited the definition of ‘vessel’ for tariff pur- 
poses.” 2 United States v. Seagull Marine, 67 CCPA 89, 93, C.A.D. 
1251, 627 F.2d 1083, 1085 (1980), rev’g 475 F. Supp. 158-(1979). Spe- 
cifically, “the scope of the term ‘vessel’ has been narrowed to limit 
duty free treatment to watercraft that are instrumentalities of com- 
merce as opposed to articles of commerce.” Elizabeth River Termi- 
nals, Inc. v. United States, 1 CIT 165, 170, 509 F. Supp. 517, 520 
(1981) (emphasis in original) (quoting Seagull Marine, 67 CCPA at 
93). A “vessel” is not defined by “merely size and structure, or self- 
propulsion, but rather capability and design to serve as a means of 
transportation in water.” Elizabeth River, 1 CIT at 169, 509 F. 
Supp. at 520 (emphasis in original). Thus, although courts have oc- 
casionally itemized characteristics that were helpful in determin- 
ing classification as a vessel, the presence or absence of specific 
characteristics is not determinative. 

This view is reflected in Thayer v. United States, 2 Ct. Cust. App. 
526, 529, T.D. 32,252 (1912), in which the court found that Congress 
did not intend the term “vessel” to include structures used for 
“temporary, fugitive, impractical, although possible * * * transpor- 
tation of articles or things” on water. In this case, the fact that the 
Big “T” was used as a vessel in a fugitive manner as it was being 
transported from Japan to the United States is not determinative 
of its classification. Specifically, the fact that the Big “T’’ carried a 
crew, cargo, and lifesaving and firefighting equipment, had naviga- 
tion lights, and was protected by marine insurance when it was 
towed from Japan to the United States does not make it an instru- 
mentality of commerce and thus a vessel. This use was temporary 
and incidental to its main function as a floating dry dock. As a 
predecessor to the Court of Appeals for the Federal Circuit stated 
ten years after Thayer, 


[t]he fact that the structure has the shape of a vessel, or has 
been once used as one, or could be proper appliances be again 
used as such, cannot affect the question. The test is the actual 
status of the structure as being fairly engaged in or suitable 
for, commerce or navigation and as a means of transportation 
on water. 


2 The court does not agree with plaintiff's argument that “vessel” as defined by case law regarding the Rivers 
and Harbors Act, 33 U.S.C. §§ 409-15 (1982), is dispositive in this case. See International Spring Mfg. Co. v. 
United States, 85 Cust. Ct. 5, 8, C.D. 4862, 496 F. Supp. 279, 282 (1980), aff'd, 68 CCPA 13, C.A.D. 1257, 641 F.2d 
ee ee ne eee ean Se ee ee ee ee eee 
matters * * not determine the common meaning of that term for tariff purposes.”); United States v. Mer- 
cantst Disthibliadena. 48 CLA 111, 116, C.A.D. 617 (1956) (‘ “Unless the tariff term should be shown to have been 
drafted with reference to the regulation, this court 


and general definitions of “vessel” arise from the same words, time and precedent have varied those definitions. 
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Hitner Sons Co. v. United States, 13 Ct. Cust. App. 216, 221, T.D. 
41,175 (1922). 

The recognition of the primary purpose of a structure as critical 
to its classification was also recognized in United States v. Bethle- 
hem Steel Co., 53 CCPA 142, C.A.D. 891 (1966), cert. denied, 386 U.S. 
912, reh’g denied, 386 U.S. 987 (1967) and in Vancor Steamship 
Corp. v. United States, 76 Cust. Ct. 4, 406 F. Supp. 810 (1976). Beth- 
lehem Steel involved the classification of midbodies towed across 
the Atlantic Ocean. The appellate court found that the midbodies 
were not vessels at the time of importation because they made the 
trip across the ocean “for the exclusive purpose, and were designed 
and intended for no other reason than to serve as midsections of 
ore carriers.” Bethlehem Steel, 53 CCPA at 153. Likewise, in Vancor 
Steamship, this court found that a forebody towed across the Atlan- 
tic Ocean was not a vessel because it “made the trip across the 
ocean for the exclusive purpose, and was intended for no other 
reason than to be used in the rebuilding of an American flag 
vessel * * *” Vancor Steamship, 76 Cust. Ct. at 9. The Big “T” was 
designed as a dry dock—a means of lifting large ships out of the 
water so that they can be repaired. Its use as a transporter of cargo 
was temporary and incidental to the necessary towing of the Big 
“T” to Texas for use as a dry dock. Plaintiff notes that it intends to 
tow the Big “T’’ between its various facilities and argues that the 
carrying of cargo on these trips substantiates its claim that the Big 
“T” is a vessel. However, since the towing of the Big “T’” between 
facilities will occur solely due to the need for the Big “T” to per- 
form its ship repair function at these various sites, the incidental 
use of the Big “T” to carry equipment does not transform it from a 
dry dock into a vessel. 

The fact that the Big “T’” was designed as a dry dock also distin- 
guishes the present case from Elizabeth River. Elizabeth River in- 
volved in part the classification of a barge that was purchased for 
use as a crane platform. 1 CIT at 166, 509 F. Supp. at 518. This 
court classified the structure in question, the Cambria, as a vessel. 
In so doing the court stated: “There is no question that [the Cam- 
bria] had been designed and intended for use as a means of trans- 
portation in water. Furthermore, there is no evidence that it had 
undergone any major structural alterations to change this primary 
purpose or capability.” Id. at 170, 509 F. Supp. at 521. Unlike the 
Cambria, the Big “T”’ is not designed nor is it intended for use as a 
means of transportation in water. Instead, its function is to serve 
as a dry dock for the repair of large ships and it has in fact served 
exclusively in this capacity since reaching the United States. 

The Big “T” was designed for use as a dry dock. Therefore, the 
fugitive use of the structure to transport cargo does not transform 
the Big “T” from a dry dock into a vessel, for tariff purposes. Ac- 
cordingly, defendant’s motion for summary judgment is granted 
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and plaintiff's cross-motion for summary judgment is denied. This 
case is hereby dismissed. 


(Slip Op. 85-98) 


NATIONAL Corn GRoweERS ASSOCIATION; New ENERGY Co. or INDI- 
ANA; ARCHER DANIELS MIDLAND Co.; On10 Farm Bureau Fep- 
ERATION; AND A.E. StaLey MANUFACTURING CO., PLAINTIFFS Uv. 
JaMEs A. Baker III, Secretary, U.S. DEPARTMENT OF THE 
TREASURY; JOHN M. WALKER, JR., AssisTANT Secretary, U.S. 
DEPARTMENT OF THE TREASURY; WILLIAM VON RaaB, COMMIS- 
SIONER, U.S. Customs SERVICE; AND, UNITED STATES, DEFEND- 
ANTS. 


Court No. 85-8-01151 


MEMORANDUM OPINION 


[Defendant’s motion to dismiss denied; plaintiff's motion for preliminary injunc- 
tion denied.] 


(Decided September 20, 1985) 


Williams and Connolly (Aubrey M. Daniel III and Stephen L. Urbanczyk on the 
motion) for the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Kenneth N. Wolf and Joseph I. Liebman on the motion) for the defendants. 

McDermott, Will & Emery (R. Sarah Compton and Kurt J. Olson on the motion) 
for Amicus Curiae, RAJ Chemicals. 

CarRMAN, Judge: The action before the Court is plaintiffs’ motion 
for a preliminary injunction ordering the Commissioner of Customs 
to require the posting of bonds and to delay liquidation with re- 
spect to entries of fuel ethanol blends made after August 2, 1985. 
Defendant government cross-moves for dismissal, arguing that this 
Court lacks jurisdiction over the action a1.¢ plaintiffs lack standing 
to bring it. Defendant’s motion to dismiss denied. Plaintiffs’ motion 
for preliminary injunction is denied. 


BACKGROUND 


In 1978, Congress exempted motor fuels blended with ethanol 
from the federal excise tax on fuels. Act of Nov. 9, 1978, Pub. L. 
No. 95-618, Title II, Part III, § 221(aX(1), 92 Stat. 3185 (codified as 
amended at 26 U.S.C.S. § 4081 (Law. Co-op. 1980 & Supp. 1985)). 
When the Internal Revenue Service ruled that imported ethanol 
qualified for this exemption, Congress imposed a customs tariff on 
ethyl alcohol imported as a fuel with the insertion of item 901.50 
into the Tariff Schedules of the United States (TSUS). See Omnibus 
Reconciliation Act of 1980, Pub L. No. 96-499, § 1161, 94 Stat. 2695 
(1980). That tariff rate is currently 60 cents per gallon, which is in 
addition to the three percent ad valorem duty on ethyl alcohol for 
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non-beverage purposed under item 427.88, TSUS. See Appendix to 
the Tariff Schedules, part 1, subpart A, headnote 1, TSUSA (1985). 

On September 12, 1984, the United States Customs Service (Cus- 
toms) issued an unpublished letter to the Honorable Diego C. As- 
cencio, United States Ambassador to Brazil (No. 074590), stating 
that mixtures containing 80-90% ethanol would be classified under 
TSUS 432.10, which carries a tariff rate of 5% ad valorem. Customs 
apparently issued additional similar rulings through June, 1985. 
Plaintiffs, who represent domestic industries connected with the 
production of ethanol, became aware of these rulings, and on July 
3, 1985, petitioned Customs to revoke these rulings and classify the 
ethanol mixtures under TSUS 901.50. 

On August 2, 1985, Customs revoked these rulings with respect 
to entries made after August 2, 1985. Customs notified importers of 
the revocation, stating that it would, however, consider information 
relevant to each importer’s reliance on the earlier rulings before 
imposing the higher tariff. On August 27, 1985, Customs further 
notified affected importers that the higher tariff would be imposed 
on all entries made after November 1, 1985 (90 days after the date 
of revocation). On September 3, 1985, plaintiffs filed a complaint 
with this court and on September 9 moved for a temporary re- 
straining order (TRO) and a preliminary injunction ordering the 
Commissioner to require the posting of bonds and to delay liquida- 
tion with respect to all entries of ethanol mixtures made after 
August 2, 1985. Defendant followed with a motion to dismiss for 
lack of jurisdiction and lack of standing. At the conclusion of oral 
argument by telephone on September 11, 1985, this Court denied 
the motion for a TRO. A hearing on the motion for a preliminary 
injunction was held on September 13, 1985.1 This opinion is now 
issued in connection with the Court’s order of September 16, 1985, 
Denying the plaintiffs’ motion for a preliminary injunction. 

The issues before the Court are: (1) whether plaintiffs have 
standing; (2) whether the Court has jurisdiction of this action; (3) 
whether the Court should require plaintiffs to exhaust their admin- 
istrative remedies; and, (4) whether plaintiffs have carried their 
burden of proving the elements necessary for granting a prelimi- 
nary injunction. 


OPINION 


I. Standing 

To have standing under Article III of the Constitution, a plaintiff 
must show actual or threatened injury which is within “the zone of 
interests to be protected or regulated by the statute or constitution- 
al guarantee in question.” Valley Forge Christian College v. Ameri- 


1 Plaintiffs, defendant, and amicus all briefed the issues and prepared for the hearing on a short schedule. 
The Court appreciates the thoroughness of the work done by respective counsel under these circumstances, and 
compliments them on the quality of their briefs and oral presentations. The Court also thanks those who were 
unable to make oral presentations at the hearing, but who submitted post-hearing briefs. 
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cans United for Separation of Church and State, 454 U.S. 464, 475 
(1982), quoting Association of Data Processing Service Orgs. v. 
Camp, 397 U.S. 150, 153 (1970). Plaintiffs here are connected with 
the domestic production of ethanol. They are threatened with eco- 
nomic injury if ethanol is imported at a rate of duty approximately 
58 cents per gallon below the rate set by Congress. Because Con- 
gress established the tariff under item 901.50, TSUS to offset tax 
exemptions available to imported ethanol, thus protecting domestic 
producers, plaintiffs’ threatened injury is arguably within the zone 
of interest Congress sought to protect by the tariff. See 126 Cong. 
Rec. 31,709. 


Il. Jurisdiction and Exhaustion of Administrative Remedies 

Because the issues of the Court’s jurisdiction and the require- 
ment that administrative remedies be exhausted are so closely 
intertwined, they are discussed together. Plaintiffs contend that 
this Court has jurisdiction under 28 U.S.C. § 1581(i) (1982).2 Defend- 
ant maintains that section 1581(i) is not available to plaintiffs who 
may come to this Court under sections 1581(a)-(h) by first exhaust- 

ing administrative remedies. Although plaintiffs may not use sec- 
tion 1581(i) to create a new cause of action, it is clear that this 
Court should exercise jurisdiction under section 1581(i) when the 
usual route through administrative action would result in a “mani- 
festly inadequate” remedy. Luggage and Leather Goods Manufac- 
turers of America, Inc. v. United States, 7 CIT—, 588 F.Supp. 1413, 
1420 (1984); United States Cane Sugar Refiners’ Assn. v. Block, 3 
CIT 196, 544 F.Supp. 884, aff'd, 69 CCPA 172, 683 F.2d 399 (1982). 
In this case plaintiffs may well have been foreclosed from obtaining 
any judicial remedy had they pursued a protest to Customs. 

The agency action that plaintiffs seek to restrain is to take place 
within a limited time frame. When Customs revoked its prior rul- 
ings on August 2, and created the possibility of exemptions from 
the revocation, it was unclear whether there was any actual threat 
of importers obtaining waivers. If after the threat materialized 
plaintiffs protested to Customs and then took an appeal to this 
court, the November 1 expiration date would have been at hand 
and plaintiffs might have lost their opportunity for meaningful ju- 
dicial review. Under the circumstances and the facts of this case, 
the Court holds it is appropriate to exercise jurisdiction under 
§ 1581(i) for the limited purpose of hearing plaintiffs application for 
the extraordinary relief of a preliminary injunction. 


seaetien LEO) erosion 
In addition See conferred wu the Court of International Trade by subsections (a)-(h) of 
this section seclide ead lilies te Te Sie Shell cations Chi oeted toutes ther Ui Shae 
Trade shall have exclusive jurisdiction of Se ee ee 
that arises out of any Law of the United States providing for— 


from im or tonnage; 
(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the 


revenue; 
(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other 
the of the ee ee ses ee sn tei ad 
to matters referred to in 
this subsection and subsections (a)-(h) of 7 this onion. Se 
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Ill. The Motion for a Preliminary Injunction 

A preliminary injunction is an extraordinary remedy, Sanho Col- 
lections, Ltd. v. Chasen, 1 CIT 6, 11, 505 F. supp. 204, 208 (1980), 
and will be granted only when the movant carries its burden of 
proving each of four necessary elements: 


1. A threat of immediate irreparable harm; 
2. That the public interest would be better served by issuing 
than by denying the injunction; 
3. A likelihood of success on the merits; and 
4. That the balance of hardship on the parties favored 
appellant. 
S.J. Stiles Assoc., Lid. v. Snyder, 68 CCPA 27, C.A.D. 1261, 646 f.2d 
522, 525 (1981). 

To prove immediate and irreparable harm, plaintiff must show 
that a viable threat of serious harm exists. S.J. Stiles, 68 CCPA at 
30, 646 F.2d at 525. “A preliminary injunction will not issue simply 
to prevent a mere possibility of injury, even where the prospective 
injury is great. ” Td. Plaintiffs here have failed to prove any specific 
injury to either domestic ethanol producers or corn growers. Plain- 
tiffs maintain that as much as 40 million gallons of ethanol mix- 
ture may enter at the lower tariff because of Customs’ actions.* 
They are unable, however, to offer concrete evidence of how that 
will harm them.* Although plaintiffs stated that perhaps as much 
as 40 million gallons of ethanol were imported at the lower rate 
during 1984, Memorandum in Support of Plaintiffs’ Motion for a 
Temporary Restraining Order and Preliminary Injunction, at 13 
n.15 (“Plaintiffs’ Memorandum”), they failed to offer adequate evi- 
dence to show how those imports had adversely affected their eco- 
nomic interest. Without more tangible evidence, the question of 
harm resulting from possible importations of the same amount be- 
tween August 2 and November 1, 1985, is speculative. Moreover, 
defendants produced expert testimony to the effect that 40 million 
gallons, imported into a market that will consume 650 million gal- 
lons in 1985, will have only a de minimis impact on the price of 


Fs seen elma: earemteieemedinr® ae. salednptaceag Acre: > spaqgh aspen 3. 


extensions is estimate of the 
amount that actually will enter is 30-50 million gallons. Plaintiffs in their moving papers estimated that 40 
million gallons would enter. 
example, plaintiffs contend that importation of ethanol without the 60 cent special tariff will i 


ny ly pa 
placement will occur. Plaintiffs’ y caeoteis eae aes irreparably harmed are speculative at best. 
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domestic ethanol or corn. Plaintiffs’ vague assertions that ethanol 
imports between August 2 and November 1, 1985, at the lower 
tariff rate, will depress ethanol and corn prices are simply insuffi- 
cient to sustain plaintiffs’ burden of proving immediate and irrep- 
arable harm. 

The public interest in this case is the collection of import duties. 
Cf. Smith-Corona Group, Consumer Products Division v. United 
States, 1 CIT 89, 507 F.Supp. 1015 (1980) (public interest in collect- 
ing countervailing duties). Although the public always has an in- 
terest in the collection of lawful duties, that interest is not compel- 
ling in this case when balanced against the other factors. Further, 
while plaintiff has shown a possibility of success on the merits, 
there are arguments cutting both ways. Customs relied on 19 
C.F.R. § 177.9(d\(2) in prospectively applying its revocation of the 
ruling letters. That section, however, provides only that the revoca- 
tion of a ruling letter will not be applied retroactively if certain 
conditions are met.5 Thus, Customs may have acted outside the 
scope of its own regulations in granting the extension. 

On the other hand, Customs may have properly acted within its 
broad scope of authority to administer the customs laws, See 19 
U.S.C. §§ 3, 1624 (1982). Although it is questionable whether such 
authority extends to granting a 90-day grace period based on reli- 
ance upon a revoked ruling (compare 19 U.S.C. §1315(d) (1982), 
which allows only a 30-day period before a change in an established 
and uniform practice is effective), this a novel issue and plaintiffs 
have failed to convincingly establish that they are likely to prevail 
on the merits. 

Finally, plaintiffs have failed to show that the balance of harm 
weighs in their favor. As noted, the injury to plaintiffs’ interests is 
speculative. On the other side, importers may be greatly injured if 
they are required to post large bonds or if liquidation of their en- 
tries is delayed. Posting bonds would involve great expense to the 
importers, while delay of liquidation would force them to carry an 
unknown liability until a final determination on the merits was 
reached. 

Although plaintiffs might ultimately prevail on the merits, that 
is insufficient reason to grant a preliminary injunction. Plaintiffs 


5 19 C.F.R. §177.9d\(2) provides: 
my oy on modification or revocation of ruling letters. The modification or revocation of a ruling letter will 
applied retroactively with respect to the person to whom the ruling was isued, or to any person di- 
rectly involved in the transaction to which that ruling related, Provided: 
(i) The request for a ruling contained no misstatement or omission of material facts, 
(ii) The facts subsequently developed are not materially different from the facts on which the ruling 
was based, 
(iii) There has been no change in the applicable law, 
(iv) The ruling was originally issued with respect to a prospective transaction, and 
(v) All of the parties involved in the transaction acted in good faith in reliance upon the ruling and 
retroactive modification or revocation would be to their detriment. 
Nothing in this paragra) ph will prohibit the retroactive modification or revocation of a ruling with re- 
spect to a transaction which was not prospective at the time the ruling was issued, inasmuch as such a 
transaction was not entered into in reliance on a ruling from the Headquarters Office or the Regional 
Commissioner, Region II 





24 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 42, OCTOBER 16, 1985 


have failed to show the existence of the other necessary elements, 
most particularly immediate and irreparable harm. 
Grecory W. CARMAN, 
Judge. 
Dated: September 20, 1985. 
New York, New York. 


Notices of Appeal 


Continental Steel Corp. v. United States, 9 CIT —, Slip Op. 85-77, 
appeal docketed, No. 85-2805 (Fed. Cir. Sept. 24, 1985). 

McKinney v. United States, 9 CIT —, Slip Op. 85-73, appeal docket- 
ed, No. 85-2806 (Fed. Cir. Sept. 24, 1985). 
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